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IN THE 


(Jourt of j[j>p*al8. jiainct of ^Jolumbia 


JANUARY TERM, 1928. 


No. 4643 


GEORGE TILLMAN, an Infant, by His Next Friend, 
ANNIE TILLMAN DIGGS, Appellant, 


vs. 

THE DISTRICT OF COLUMBIA, a Municipal Cor¬ 
poration, Appellant. 


APPELLEE’S BRIEF. 


This case is before the court on exceptions to the 
ruling of the Supreme Court of the District of Colum¬ 
bia in sustaining a demurrer to appellant’s declara¬ 
tion. The declaration sets up that on the 15th day of 
June, 1925, the appellee possessed, maintained, and 
controlled a certain water sprinkler or shower upon 

1 / 



2 


one of the public streets of the City of Washington 
“for the comfort, amusement, and pleasure of the chil¬ 
dren of the community, ,, and seeks to impose liability 
upon the appellee for the maintenance of this device 
by charging the appellee with a knowledge of the dan¬ 
ger from passing automobiles to children playing about 
the sprinkler, and further alleges that the appellee was 
under the duty of affording necessary and proper 
protection to these children so that they might not be 
injured by passing automobiles; and a breach of that 
duty by 44 negligently and willfully” failing 44 to pro¬ 
vide the necessary and proper protection to the life 
and limbs of the appellant while playing under and 
around the said sprinkler, against the passing automo¬ 
bile traffic,” as a result of which failure the appellant 
further declares the receipt of serious personal injury 
as a result of being struck by a passing automobile, to 
recover compensatory damages for all of which the suit 
was filed. The demurrer interposed to this declaration 
was based upon the contention of the appellee before, 
and its contention here, that the installation, main¬ 
tenance, and operation of the sprinkler was, as in the 
declaration alleged, 4 4 for the comfort, amusement, and 
pleasure of the children of the community,” and that, 
therefore, its installation, maintenance, and operation 
became and was an activity of a governmental nature 
or character for which the appellee is not liable to re¬ 
spond in damages. Briefly, the contention is that the 
District of Columbia was discharging a governmental 
function in the operation and maintenance of the 
sprinkler and is, therefore, not liable in tort even if 
negligence is established. 
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ARGUMENT. 

« 

The doctrine of governmental function is so well 
established in this jurisdiction that we may well pass 
the question of the recognition of that doctrine, which 
is not to be gainsaid since Harris vs. District of Colum¬ 
bia, 256 U. S., 650, and consider the question whether 
or not the activity complained of in this case is gov¬ 
ernmental or non-governmental in character. The line 
of demarkation between governmental and non-govern¬ 
mental acts of a municipality seems to lie in the test of 
whether the activity under discussion is one under¬ 
taken voluntarily and from which the municipality 
derives no special corporate advantage, pecuniary 
profit, or enforced contribution from individuals par¬ 
ticularly benefited by way of compensation; or whether 
the activity is one from which the municipality re¬ 
ceives a financial benefit or pecuniary return from 
those served. If within the first category, the function 
is generally held to be governmental, and if in the 
second, the activity is administrative or ministerial 
and liability arises prima facie. 

The language of the declaration to the effect that 
the sprinkler was installed and operated for the “com¬ 
fort, amusement, and pleasure” of children would, it 
is submitted, either place this activity in the same 
class with parks and bathing beaches, or in the class 
of activities to promote and protect the health of the 
community. The discharge by a municipality of func¬ 
tions tending to protect or promote public health is 
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almost universally recognized as a function of a gov¬ 
ernmental character, and, in this jurisdiction cannot 
be said to be in doubt since the decision of this Court 
in the case of Coates vs. District of Columbia, 42 App. 
D. C., 194. It is likewise submitted that municipal 
liability for the operation and maintenance of bathing 
beaches is no longer an open question in this juris¬ 
diction, following the decision of the case of McGraw 
vs. District of Columbia, 3 App. D. C., 405. 

The question of municipal liability for injuries suf¬ 
fered by persons in the public parks and places of 
amusement maintained by cities has many times been 
before the courts, and, it is submitted, the weight of 
authority is that no liability arises prima facie. This 
is sound doctrine, and finds its sanction in reason 
wherever such places are maintained without special 
advantage to the municipality. The public at large, 
resident and non-resident, are benefited by such activi¬ 
ties and the service afforded is purely gratuitous and, 
instead of being of a pecuniary benefit to the munici¬ 
pality constitutes a drain upon the municipal treasury, 
arising out of both the cost of installation and main¬ 
tenance and the removal of the land devoted to the 
activity from the assessment rolls. This being so, it 
is believed to be impossible to differentiate between 
such activities and those of the maintenance of fire 
and police departments which, wherever the principles 
of common law govern, have invariably been held to 
be of a legislative or governmental character. 

Many of the authorities dealing with the question of 
municipal liability in tort for negligence in the main- 
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tenance of parks and places of amusement have been 
gathered and carefully considereld in the case of 
Heino, Administrator, vs. Grand Rapids, decided in 
July, 1918, by the Supreme Court of the State of Michi¬ 
gan, and reported in L. R. A., 1918 F, at page 528. 
In the Heino case, an eight-year old boy lost his life, 
presumably by drowning, in a public swimming and 
bathing pool maintained by the city of Grand Rapids 
in one of its parks, and the administrator sought dam¬ 
ages for the death on the theory that the city was 
liable to respond by reason of its negligence 4 ‘in not 
properly guarding the safety of children permitted 
free use of the pool. ,, In the trial court the verdict 
was directed for the municipality which was held to be 
discharging a governmental duty, and on the appeal 
to the Michigan Supreme Court the question was ex¬ 
amined most carefully. The court concludes that in 
general there are two rules of law found to be appli¬ 
cable by the courts of the United States in determin¬ 
ing liability in such cases. The New York courts hold 
that liability does attach to the city, but derive that 
liability from the fact that cities being given by stat¬ 
ute exclusive control of their streets are liable for in¬ 
juries due to the maintenance thereof. The other rule 
called by the court “The Massachusetts Rule” denies 
liability, and the Michigan Supreme Court adopts the 
Massachusetts Rule, observing that, 

“The general rule of that state,” (as to 
municipal liability for torts) “the principles of 
which have been adopted in this and numerous 
other jurisdictions, is thus well stated in the 
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recent case of Bolster vs. Lawrence, 225 Mass., 
387, L. R. A., 1917B, 1285, ‘The municipality, in 
the absence of special statute imposing liability, 
is not liable for the tortuous acts of its officers 
and servants in connection with the gratuitous 
performance of strictly public functions, im¬ 
posed by mandate of the legislature or under¬ 
taken voluntarily by its permission, from which 
is derived no special corporate advantage, no 
pecuniary profit, and no enforced contribution 
from individuals particularly benefited by way 
of compensation for use or assessment for bene¬ 
fits.’ ” 

In the Bolster case the City of Lawrence was held 
to be not liable for the death of one properly using the 
facilities offered by the city of public bath bouses estab¬ 
lished by legislative permission, the death being caused 
by the collapse of the structure due to the negligence 
of the city or its officers. The Michigan decision notes 
the case of Bisbing vs. Asbury Park, 33 L. R. A.(N. S.), 
523, and quotes from that decision to the effect that the 
weight of authorities supports the fundamental propo¬ 
sition that the maintenance of public parks is the dis¬ 
charge of a governmental or public duty and not the 
performance of a private corporate function for the 
benefit or advantage of the municipality. The court 
further says in its opinion: 

“Along the line of facilities which parks af¬ 
ford, playgrounds for healthy exercise, swim¬ 
ming pools, baths, appliances for manual train¬ 
ing, and other equipment for balanced physical 
and mental development, * * * are now 

recognized and frequently adopted in the cur- 
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riculum of our public schools as essentials of 
education and sanitation, both acknowledged 
subjects of state concern and governmental ac¬ 
tivity.” 

We submit that the reasoning of the Michigan Court 
in the Heino case is precisely that of our own courts, 
which have long followed the Massachusetts rule, and 
have repeatedly reiterated their approbation of the 
soundness of that rule as expressed by the courts of 
Massachusetts in the case of Hill v. Boston, 122 Mass., 
344, which latter case is recognized wherever the 
theory of governmental function is recognized as a 
judicial classic and the outstanding American case 
wherever the principles of common law apply. We do 
not lose sight of the fact that in the case of Workman 
v. Mayor, etc., 179 U. S., 552, a municipality was held 
liable in tort by reason of the negligence of its agents 
and servants in the operation of a fire boat, but neither 
do we lose sight of the fact that this case was held by 
the Supreme Court of the United States to be one fall¬ 
ing under the rules of admiralty law rather than the 
common law, and we invite the attention of the court 
to the fact that the decision in the Workman case was 
by a bare majority of the court, the very able dissent¬ 
ing opinion exhaustively reviewing the authorities and 
holding that the principles of the common law should 
have been applied even in this case. In our own juris¬ 
diction, and by the Supreme Court of the United States, 
the existence of the doctrine of governmental function 
has been pointed out hereinbefore (Harris vs. District 
of Columbia, supra), and that decision was handed 
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down long after that of Workman v . Mayor, supra, 
and has been universally recognized by this Court. 

The learned trial justice in sustaining the demurrer 
to the declaration in this case pointed out that the 
cause of the injury to the appellant was not charged to 
be due to the installation, maintenance and operation 
of the sprinkler but w r as charged to be due to negligence 
of the city in failing to protect from passing traffic, 
children playing about the sprinkler, and held that the 
existence of the sprinkler was a mere circumstance or 
condition. Addressing ourselves to this view of the 
case, but not admitting that our first proposition is not 
controlling herein, we submit that the appellant finds 
himself in the position of either being compelled to 
base his claim of municipal liability upon the neglect of 
a police officer or upon the proposition that the Dis¬ 
trict of Columbia is an insurer of the safety of its 
streets. Neither of these propositions, we submit, is 
sound. No case is cited wherein a municipality has 
been held liable for the negligent acts of its police offi¬ 
cers, and no case has been cited, nor can one be cited, 
wherein this Court has ever held that the District of 
Columbia is an insurer of the safety of persons upon 
its streets. 

It would appear also from the declaration that the 
appellant is trying to avail himself of the doctrine of 
liability for attractive nuisances in that inferentially 
the sprinkler is placed in the category of such nuisance 
and becomes the vehicle whereby the children are 
brought to the street and, being there under such an 
auspice, the appellee must adopt all ‘‘necessary and 
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proper protection” for their safety. The doctrine of 
attractive nuisance has no application in this case for 
the reason, we submit, that the sprinkler is not alleged 
to be the author of the appellant’s misfortune, nor is 
the automobile which struck the appellant alleged to be 
the property of the appellee. 

Conclusion. 

In conclusion, it is submitted that in any view of this 
case no liability can attach to the appellee for the rea¬ 
son that the operation and maintenance of the sprink¬ 
ler was wholly in the discharge of a governmental 
function by the appellee and that proof of negligence 
by the agents or employees of the municipality in and 
about the operation of the sprinkler would entain no 
liability upon the appellee, whether appellant’s in¬ 
juries resulted from the negligent operation of the 
sprinkler itself or from any other cause whatsoever in¬ 
cidental to its operation. 

Respectfully submitted, 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C., 
ROBERT L. WILLIAMS, 

Assistant Corporation Counsel, D. C., 

Attorneys for Appellee . 
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